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TASK FORCE
RECOMMENDATIONS

1. Congress and state legislatures should heed constitutional limits
when considering proposals to restrict the powers and jurisdic-
tion of the courts.

2. Legislatures should refrain from restricting court jurisdiction in
an effort to control substantive judicial decisions in a manner
that violates separation of powers, due process, or other consti-
tutional principles.

3. Legislatures should not attempt to control substantive judicial
decisions by enacting legislation that restricts court jurisdiction
over particular types of cases.

4. Legislatures should refrain from enacting laws that command a
particular interpretation of federal or state constitutions.

5. Legislatures should not restrict remedies that courts may impose
when the restrictions on remedies have the effect of leaving con-
stitutional or other rights with inadequate redress.

6. Legislatures should ensure that courts have adequate resources
and judges to perform their essential functions. Legislatures should
recognize that resource limits in retaliation to specific substan-
tive decisions are undesirable and may be unconstitutional.



7. Legislatures should refrain from restricting access to the courts
and should take necessary affirmative steps to ensure adequate
access to the courts for all Americans.
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REPORT OF THE
TASK FORCE ON THE ROLE
OF THE LEGISLATURE IN
SETTING THE POWER AND

JURISDICTION OF THE COURTS

INTRODUCTION

The judiciary, at the federal and state levels, is both independent of
and interdependent on the other branches of government. At the federal
level, for example, the assurances of life tenure and salary protection
found in Article III of the Constitution are meant to provide federal
judges a high degree of independence in deciding the cases that come
before them. At the same time, Article III leaves for Congress to decide
whether lower federal courts shall exist and accords it substantial con-
trol over the courts’ jurisdiction. For instance, Congress has set an
amount-in-controversy in diversity suits since the first judiciary act in
1789. Indeed, all three branches of government are assured by the fed-
eral and state constitutions a degree of independence in some realms
and interdependence in other areas so as to create checks and balances. 

Independence of the judiciary is vitally important. Alexander
Hamilton, quoting Montesquieu, forcefully declared: “For I agree,
that ‘there is no liberty, if the power of judging be not separated from
legislative and executive powers . . . . [T]he complete independence of



the courts of justice is peculiarly essential in a limited constitution.’”1

The Constitution’s framers were acutely concerned about judicial
independence because of their experience with judges in the colonies
who served at the pleasure of the King and were widely distrusted.2 It
is not hyperbole to say that freedom and liberty depend on the exis-
tence of an independent judiciary.

The goal of this Task Force has been to identify basic principles
as to when legislatures act unconstitutionally in setting the powers
and jurisdiction of the courts. Not all legislative actions directed at the
judiciary should be regarded as unconstitutional.3 As described below,
however, the Task Force is unanimous in its conclusion that some
legislative acts restricting the powers and jurisdiction of the courts are
unconstitutional. Additionally, the Task Force believes that some leg-
islative actions, even if constitutional, are undesirable.

CONCLUSIONS AND RECOMMENDATIONS

1. The ability of Congress to restrict the powers and jurisdiction of
the federal courts is limited by Article III of the Constitution, as well
as by the separation of powers, due process of law, and other con-
stitutional provisions. Similarly, the ability of state legislatures to
restrict the powers and jurisdiction of state courts is limited by pro-
visions in state constitutions as well as by the guarantee of due
process of law in the United States Constitution.

Separation of powers protects judicial independence. At the fed-
eral level and in every state, the judiciary is a coequal branch of gov-
ernment. Justice Lewis F. Powell explained that the doctrine of
separation of powers can be violated in two ways: “One branch may
interfere impermissibly with the other’s performance of its constitu-
tionally assigned function. Alternatively, the doctrine may be violat-
ed when one branch assumes a function that more properly is
entrusted to another.”4 In other words, legislative actions unconsti-
tutionally violate separation of powers if they keep the judiciary from
performing its duties or if the legislature takes over responsibilities
assigned to the judiciary. 

Second, due process of law is a basis for constitutional protection of
judicial independence. For example, legislative actions that deny a mean-
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ingful hearing before a neutral decision-maker violate procedural due
process. The Supreme Court long has declared that the very essence of
due process of law is a fair hearing before an impartial decision-maker.5

Over a century ago, the Supreme Court declared that due process “is a
restraint on the legislative as well as on the executive and judicial pow-
ers of the government, and cannot be so construed as to leave congress
free to make any ‘due process of law,’ by its mere will.”6 For instance,
the Court has explained “that the Due Process Clauses protect civil lit-
igants who seek recourse in the courts, either as defendants hoping to
protect their property or as plaintiffs attempting to redress grievances.”7

This is not to imply that these are the only constitutional limits
on legislative control over the judiciary. Article I, section 9 of the
Constitution directly limits Congress’s authority over the federal
courts in its declaration that “[t]he Privilege of the Writ of Habeas
Corpus shall not be suspended, unless when in Cases of Rebellion or
Invasion the public Safety may require it.” Article III limits con-
gressional authority to define the crime of treason by specifying that
“[t]reason against the United States shall constitute only in levying
War against them, or in adhering to their Enemies giving them aid
and comfort.” 

Likewise, provisions of the Bill of Rights limit the legislature’s
control over the judiciary. The First Amendment’s right “to petition
the Government for a redress of grievances” can be violated by leg-
islative actions denying availability of the judiciary. The Sixth and
Seventh Amendments’ guarantees of jury trials in criminal and civil
cases also limits an area of legislative control over judicial procedures.
For instance, an attempt by Congress to restrict the fact-finding power
of juries, in common law or statutory cases, would run afoul of these
constitutional protections.

State constitutions also mandate separation of powers and inde-
pendently protect rights such as due process, a right to petition gov-
ernment for redress of grievances, and a right to a jury trial. In
addition, thirty-eight states have constitutional provisions that
require a right to a remedy for injuries and violations of rights.
These provisions, too, limit the scope of legislative control over the
judiciary.

Recommendation: Congress and state legislatures should heed con-
stitutional limits when considering proposals to restrict the powers
and jurisdiction of the courts.
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2. Separation of powers, due process, and other constitutional pro-
visions limit the ability of legislatures to restrict court jurisdiction in
an effort to control substantive judicial decisions.

The Task Force also is unanimous in its view that there are some
constitutional limits on the ability of a legislature to restrict court
jurisdiction in an effort to control substantive judicial decisions. In
response to controversial Supreme Court decisions, there have been
proposals to curtail federal court jurisdiction to hear particular types
of issues. For example, during the 1950s, the Supreme Court invali-
dated some loyalty oaths for government workers and attorneys.8 In
response, the Jennings-Butler Bill was introduced in the Senate to
prevent review of State Board of Bar Examiners’ decisions concerning
who could practice law in a state.9 During the 1960s, in response to
the Supreme Court decisions ordering reapportionment of state leg-
islatures,10 proposals were made to preclude federal courts from hear-
ing constitutional challenges to apportionment. 

Altogether, between 1953 and 1968, over sixty bills were intro-
duced into Congress to restrict federal court jurisdiction over partic-
ular topics.11 During the 1980s, there were proposals in Congress to
prevent federal courts from hearing cases involving challenges to state
laws permitting school prayers or state laws restricting access to abor-
tions.12 Bills of this sort have continued to be introduced into
Congress throughout the 1990s.

Similar proposals have been advanced at the state level. For
example, after the New Hampshire Supreme Court ruled in 1997
that the state’s system of funding public education was unconstitu-
tional, the governor and state legislature drafted constitutional
amendments restricting the supreme court’s oversight of school fund-
ing.13 A similar proposal to restrict the jurisdiction of Ohio courts
was introduced after the Ohio Supreme Court declared the Ohio sys-
tem for funding public schools unconstitutional.14 In Washington, in
1997, a bill was introduced to amend the state constitution to allow
the legislature to overrule decisions of the state supreme court on
issues of constitutional interpretation.15

Task Force members have differing views about the scope and
source of the constitutional limit on the legislature’s power in this
area. For instance, many, but not all, of the Task Force members
believe that restrictions on jurisdiction become unconstitutional, as
argued by Professor Henry Hart a half century ago, when “they
destroy the essential role of the Supreme Court in the constitutional
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system.”16 Others rely on a reading of the Vesting Clause of Article III,
which places judicial power—the power to decide cases—in the hands
of the courts alone. Although Task Force members may disagree about
the nature of the constitutional limit on a legislature’s ability to restrict
judicial jurisdiction, all believe that a constitutional limit exists.

Congressional limits on the ability of federal courts to review
constitutional issues can undermine the federal judiciary’s crucial role
in the constitutional system. For example, the Constitution’s structure
would be compromised if Congress could enact a law and immunize
that law from constitutional judicial review. 

Task Force members believe that some legislative actions regu-
lating jurisdiction would be clearly unconstitutional. For example, it
is unconstitutional for a legislature to require that a court render a
judgment for one party or another in a particular case. Also, it is
unconstitutional for a legislature to dictate an unconstitutional result
or decision. No court may render a decision that it believes violates
the Constitution and a legislative command to do so is obviously
unconstitutional. 

Moreover, a legislature cannot vest jurisdiction in courts to deal
with some issues in a matter and prohibit it from considering the
constitutionality of the law that it is enforcing. For instance, it would
be unconstitutional for a legislature to assign the courts with enforc-
ing a criminal statute, but preclude them from deciding the constitu-
tionality of this law.

Perhaps most important, legislation precluding court jurisdic-
tion that prevents the judiciary from invalidating unconstitutional
laws is impermissible. Neither Congress nor state legislatures may
use their powers to keep courts from performing their essential func-
tion of upholding the Constitution.

These constitutional limits, of course, are not exhaustive of all the
situations where jurisdictional restrictions are unconstitutional. The
Task Force is unanimous in its conclusion that separation of powers
and due process, as well as other constitutional principles, limit the
ability of legislatures to restrict court jurisdiction in an effort to con-
trol substantive judicial decisions.

Recommendation: Legislatures should refrain from restricting court
jurisdiction in an effort to control substantive judicial decisions in a
manner that violates separation of powers, due process, or other con-
stitutional principles.

TASK FORCE ON THE ROLE OF THE LEGISLATURE 217



3. Legislative acts stripping courts of jurisdiction to hear particular
types of cases in an effort to control substantive judicial decisions are
undesirable and inappropriate in a democratic system with coequal
branches of government.

Apart from the constitutionality of laws restricting federal court
jurisdiction, the Task Force is unanimous in its view that such leg-
islative actions are undesirable. Legislative restriction of jurisdiction in
response to particular substantive decisions unduly politicizes the judi-
cial process. At the federal level, limits on Supreme Court review
undermine desirable uniformity in the interpretation of federal law. At
every level of government, attempts by legislatures to control sub-
stantive outcomes by curtailing judicial jurisdiction are inappropri-
ate, even if some believe that they may be constitutional. Indeed, it is
striking that members of Citizens for Independent Courts reflecting a
broad ideological range—from, for example, Leonard Leo of the
Federalist Society to Steven R. Shapiro of the American Civil Liberties
Union—agree that restrictions on jurisdiction to achieve substantive
changes in the law are unwise and undesirable policy. The Task Force
is thus unanimous in urging self-restraint by legislatures in not restrict-
ing court jurisdiction in response to particular rulings. 

Recommendation: Legislatures should not attempt to control sub-
stantive judicial decisions by enacting legislation that restricts court
jurisdiction over particular types of cases.

4. Legislatures may not command a particular judicial interpreta-
tion of the Constitution; such legislation is undesirable and uncon-
stitutional.

Judicial independence also is compromised by legislation that
directs the courts to interpret the Constitution in a particular manner.
Central to the judicial power, at both the federal and state levels, is
the ability of judges to decide the meaning of the United States
Constitution and state constitutions. Long ago, in Marbury v.
Madison, the Court declared: “It is emphatically the province and
duty of the judicial department to say what the law is.”17 Legislation
commanding a particular interpretation of the Constitution is
undesirable and unconstitutional.

In United States v. Klein, more than a century ago, the Supreme
Court held that Congress cannot constitutionally direct particular
substantive results.18 The Court explained that legislation that directs
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the Court to decide cases in a particular manner “passe[s] the limit
which separates the legislative power from the judicial power.”19

For example, the House of Representatives recently passed H.R.
1501, a bill that directs the judiciary to interpret the First Amendment
in a particular manner. The bill seeks to permit the posting of the Ten
Commandments on government property.20 The bill accomplishes this by
declaring that the Tenth Amendment should be interpreted as leaving
this choice to state governments: “The power to display the Ten
Commandments on or within property owned or administered by the
several States or political subdivisions thereof is hereby declared to be
among the powers reserved to the States respectively.”21 Moreover, the
bill directs the courts to interpret the Constitution to uphold the law.
Section (c) of the bill declares: “The courts constituted, ordained, and
established by the Congress shall exercise the judicial power in a man-
ner consistent with the foregoing declarations.”

The Task Force is unanimous in concluding that such legislative
commands to the judiciary to interpret the Constitution in a particu-
lar manner are unwise and unconstitutional.22

Recommendation: Legislatures should refrain from enacting laws that
command a particular interpretation of federal or state constitutions.

5. Restrictions on remedies are distinct from jurisdictional limita-
tions; restrictions on remedies are generally undesirable and uncon-
stitutional when they have the effect of leaving constitutional or
other rights with inadequate redress.

In Marbury v. Madison, Chief Justice John Marshall declared
that “[t]he very essence of civil liberty certainly consists in the right of
every individual to claim the protection of the laws, whenever he
receives an injury.”23 Although there are instances where the law does
not fulfill this command, such as because of sovereign immunity,
remedies are essential if rights are to have meaning and effect.

While Task Force members may disagree over the extent of a leg-
islature’s power to restrict remedies, the Task Force is unanimous that
there are constitutional limits on the ability of legislatures to preclude
remedies. At the federal level, where the Constitution is interpreted to
vest individual rights, it is unconstitutional for Congress to preclude the
courts from effectively remedying deprivations of those rights. 

For instance, the Fourth Amendment’s prohibition of unreasonable
searches and seizures clearly was intended to create a remedy against
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unlawful police behavior. The Fifth Amendment’s takings clause
requires that just compensation be available when the government uses
its power to take private property. Likewise, equal protection was
denied by state laws mandating segregation and courts constitutional-
ly had to have the authority to provide an effective remedy.

More generally, courts must have the authority to enjoin ongoing
violations of constitutional rights. For example, legislatures cannot
preclude courts from enjoining laws that violate the First Amend-
ment’s guarantee of freedom of speech.

Congressional action that precludes effective remedies in such
situations is unconstitutional. Moreover, apart from constitutionali-
ty, such attempts by Congress to prevent federal courts from provid-
ing necessary remedies for constitutional violations are undesirable.
The Task Force urges self-restraint by Congress in this regard.

Restrictions on remedies at the state level can violate state con-
stitutions. Indeed, thirty-eight states have constitutional provisions
that require a right to a remedy for injuries and violations of rights.
Preclusion of effective remedies, for common law wrongs as well as
for constitutional violations, violates these provisions.

Recommendation: Legislatures should not restrict remedies that
courts may impose when the restrictions on remedies have the effect
of leaving constitutional or other rights with inadequate redress.

6. Although legislatures have great latitude in determining the
resources available to the judiciary, legislative actions that under-
mine the institutional functioning of the courts are undesirable and
unconstitutional. 

The judiciary depends on the legislature for necessities essential
for its operation. The most obvious example is funding. If a legislature
were to refuse funding of the judiciary, or to fund it inadequately, the
judiciary would be compromised in its ability to function.
Additionally, judicial independence would be further compromised if
this were done in response to particular rulings. For example, the
governor of New Hampshire recently proposed cutting the funding of
the New Hampshire courts in response to the state supreme court’s
decision finding that the state’s system for funding public schools
violates the state’s constitution.24

The Task Force recognizes the constitutional role for the legisla-
ture in determining the level of funding for the judiciary. Legislatures
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undoubtedly have great discretion in this regard. Moreover, there is
an obvious need for judicial restraint in ordering legislatures to pro-
vide more resources for courts. However, the Task Force is unani-
mous in its conclusion that it is undesirable for the legislature to
restrict funds for the judiciary in retaliation to specific court deci-
sions. Moreover, at some point, where restrictions on funding are so
great as to disable the judiciary from performing its basic tasks, the
legislative action violates separation of powers. 

Apart from the Constitution’s requirements, the Task Force
believes that legislatures should, as a matter of desirable public poli-
cy, ensure adequate funding for the judiciary so that it will be able to
fulfill its duties. This includes a responsibility to ensure sufficient
judges and sufficient resources so that the courts can deal with their
caseloads in an effective and efficient manner. Moreover, at the fed-
eral level, restraint in adding additional work for the federal courts is
desirable and any significant increases must be accompanied by nec-
essary added resources and judges.

Recommendation: Legislatures should ensure that courts have ade-
quate resources and judges to perform their essential functions.
Legislatures should recognize that resource limits in retaliation to
specific substantive decisions are undesirable and may be unconsti-
tutional.

7. Legislation that restricts access to the courts and precludes indi-
viduals from using a judicial forum to vindicate rights is undesirable
and unconstitutional.

Rights are meaningless without a forum in which they can be
vindicated. Therefore, access to the courts at both the federal and
state levels is essential in order for rights to have effect. Although
Task Force members may disagree about the desirability of particu-
lar legislative actions, the Task Force is unanimous that access to the
judiciary is crucial if the courts are to perform their constitutional
role. Legislatures have the duty to ensure meaningful access to the
courts and legislative actions that preclude this are undesirable and
unconstitutional.

The Task Force believes, for example, that legislatures should
ensure adequate funding for legal services so that all in society have
access to the judiciary. Similarly, the Task Force has grave concerns
about laws that have the effect of cutting off access to the courts.
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For example, the Prison Litigation Reform Act of 1995 limits the
authority of federal courts to order systemic relief in prison condition
cases, provides for the termination of injunctions issued by federal
courts as remedies, and restricts the ability of federal courts to issue
relief in prisoner cases.25 Legislation of this sort undermines needed
access to the courts.

Recommendation: Legislatures should refrain from restricting access
to the courts and should take necessary affirmative steps to ensure
adequate access to the courts for all Americans.

CONCLUSION

Judicial independence, vital in a democratic society, is compromised
by legislative actions restricting the powers and jurisdiction of the
judiciary. The Task Force is unanimous in its conclusion that feder-
al and state legislatures act unwisely and unconstitutionally when
they attempt to control substantive judicial decisions by restricting
jurisdiction, controlling remedies, or by mandating that courts inter-
pret the Constitution in a particular manner. The Task Force urges
legislatures to exercise restraint in this area and to ensure that courts
can perform their essential role in our constitutional democracy. This
requires that courts have sufficient resources and that all litigants
have adequate access to the courts.
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APPENDIX:

HISTORICAL BACKGROUND OF THE ROLE OF

THE LEGISLATURE IN SETTING THE POWER

AND JURISDICTION OF THE COURTS

Erwin Chemerinsky*

A crucial topic in considering judicial independence is the relationship
between the legislatures and the courts. As the Task Force Report
observes, courts at the federal and state levels are both independent and
interdependent of the other branches of government. The Task Force set
out to identify basic principles as to when legislatures act unconstitu-
tionally in setting the powers and jurisdiction of the courts. This paper is
meant to provide historical background for the Task Force’s conclusions.

THE FOUNDING

The debate over the relationship between the courts and the other
branches of government can be traced to the earliest days of American
history. The Constitution’s framers were acutely concerned about

* Reporter, Task Force on the Role of the Legislature in Setting the Power
and Jurisdiction of the Courts; Sydney M. Irmas Professor of Public Interest
Law, Legal Ethics, and Political Science, University of Southern California.



judicial independence because of their experience with judges in the
colonies who served at the pleasure of the King and were widely dis-
trusted.1 There was great dissatisfaction with a court system behold-
en to the King and unresponsive to the needs of the colonists. The
enumeration of grievances in the Declaration of Independence stated
that the King “made judges dependent upon his will alone for the
tenure of their offices and payment of their salaries.”

The Constitutional Convention recognized the need for a feder-
al judiciary and, in fact, unanimously approved Edmund Randolph’s
resolution “that a National Judiciary be established.”2 To ensure the
independence of the federal judiciary, the framers voted to accord all
federal judges life tenure, “during good Behaviour,” and salaries that
cannot be decreased during their time in office. 

In fact, a crucial, lasting difference between federal and state
court judges is the electoral accountability of the latter. In thirty-
eight states, state court judges are subject to some form of electoral
review.3

Article III vests the judicial power of the United States “in one
supreme Court and in such inferior courts as Congress may from
time to time ordain and establish.” A major dispute at the
Constitutional Convention was whether lower federal courts should
exist. The Committee of the Whole, echoing resolutions offered by
Randolph, proposed that there should be both a Supreme Court and
inferior courts.4 This proposal drew strong opposition from those
who thought it was unnecessary and undesirable to create lower fed-
eral courts. Opponents of lower federal courts argued that they were
unnecessary because state courts, subject to review by the Supreme
Court, were sufficient to protect the interests of the national govern-
ment. Furthermore, lower federal courts were perceived as an unnec-
essary expense and a likely intrusion on the sovereignty of the state
governments. Farrand explains: “[Inferior courts] were regarded as an
encroachment upon the rights of the individual states. It was claimed
that the state courts were perfectly competent for the work required,
and that it would be quite sufficient to grant an appeal from them to
the national supreme court.”5

But others expressed distrust in the ability and willingness of state
courts to uphold federal law. James Madison stated, “Confidence can-
not be put in the State Tribunals as guardians of the National author-
ity and interests.”6 Madison argued that state judges were likely to be
biased against federal law and could not be trusted, especially in
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instances where there were conflicting state and federal interests.7

Appeal to the Supreme Court was claimed to be inadequate to protect
federal interests because the number of such appeals would exceed
the Court’s limited capacity to hear and decide cases.

The proposal to create lower federal courts was initially defeat-
ed, five votes to four, with two states divided.8 Madison and James
Wilson then proposed a compromise. They suggested that the
Constitution mandate the existence of the Supreme Court, but leave
it up to Congress whether to create inferior federal courts. They
said that “there was a distinction between establishing such tri-
bunals absolutely, and giving a discretion to the Legislature to estab-
lish or not establish them.”9 Their proposal was adopted by a vote
of eight states to two, with one state divided.10 Congress, in its first
judiciary act, established lower federal courts and they have exist-
ed ever since.

This history is important to contemporary discussions of judicial
independence in two ways. First, Congress’s control over some aspects
of federal courts is part of the very structure of the Constitution.
Congress is given discretion as to whether to create lower federal courts.
This inevitably raises issues as to the extent of Congress’s authority to
control their jurisdiction and when exercise of this power is a threat to
judicial independence. Second, some of the framers—most notably James
Madison—expressed concern about judicial independence at the state
level from the earliest moments of American constitutional history.

Although Article III is based on a strong belief in the need for an
independent judiciary, the framers also institutionalized an inter-
dependent relationship between the federal courts and the other
branches of government. Congress, for example, determines the salary
of federal judges, so long as they are not decreased during the terms
of office. Additionally, Article III provides that, except for a few
instances in which the Supreme Court is granted original jurisdic-
tion, the Supreme Court is granted appellate jurisdiction, both as to
law and fact, subject to “such Exceptions and under such regulations
as Congress shall make.” This is express authority for some con-
gressional control over Supreme Court jurisdiction, though the scope
of this authority has never been resolved.

The same issues regarding judicial independence and inter-
dependence arise at the state level. Many of those who wrote state
constitutions were just as concerned about judicial independence as
those who framed the United States Constitution. On the other hand,
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many of the states experimented in their initial constitutions with the
establishment of all-powerful legislatures as a contrast to an all-pow-
erful executive,11 only to learn the truth of Thomas Jefferson’s warn-
ing that “173 despots would surely be as oppressive as one.”12 By
the middle of the nineteenth century, states were rewriting their con-
stitutions to constrain legislative power and begin a march toward
greater judicial independence.13

At the state level, just as much as for the federal government,
legislative actions can threaten judicial independence. State legisla-
tures, too, have some control over state court jurisdiction and judges’
salaries; often they have greater control than exists at the federal
level. Most states do not have provisions prohibiting decreases in
judicial salaries during their tenure in office. Thus, the same basic
issues arise at both the federal and state levels as to the appropriate
legislative role in setting powers and jurisdiction of the courts.

HISTORICAL EXPERIENCE WITH LEGISLATIVE
CONTROL OVER THE JUDICIARY

The Task Force premised its report on the conclusion that “the ability
of Congress to restrict the powers and jurisdiction of the federal courts
is limited by Article III of the Constitution, as well as by the separation
of powers, due process of law, and other constitutional provisions.
Similarly, the ability of state legislatures to restrict the powers and juris-
diction of state courts is limited by provisions in state constitutions as
well as by the guarantee of due process of law in the United States
Constitution.” The Task Force was particularly concerned about leg-
islative actions that attempted to control the judiciary by restricting
court jurisdiction to control substantive decision-making, by limiting
remedies that courts can impose, and by directing judicial interpretation
of the Constitution.

There is surprisingly little guidance from history and prior deci-
sions concerning the scope of Congress’s powers in these areas.
Because Congress rarely has attempted such jurisdiction stripping—
and never in a manner that has been interpreted as precluding all
Supreme Court review or all federal court review—the question of
constitutionality is uncertain. The scholarly literature is rich with
articles arguing both sides of whether, and when, Congress may
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restrict federal court jurisdiction.14

Distinct constitutional issues are raised concerning Congress’s
authority over the Supreme Court as compared to over the lower fed-
eral courts. Those who believe that Congress can limit Supreme Court
jurisdiction to hear particular matters point to the language of Article
III, section 2: “[T]he supreme Court shall have appellate Jurisdiction,
both as to Law and Fact, with such Exceptions, and under such
Regulations as the Congress shall make.” Supporters of jurisdiction-
stripping proposals argue that the Framers of the Constitution intend-
ed such congressional control as a check on the judiciary’s power.15

Opponents of jurisdiction-stripping proposals—including the
Task Force—take a very different view of the language of Article III.
Some argue that the term “Exceptions” in Article III was intended to
modify the word “Fact.”16 The contention is that the Framers were
concerned about the Supreme Court’s ability to overturn fact-finding
by lower courts, especially when done by juries. Hence, Congress
was given the authority to control the manner in which the Supreme
Court reviews questions of fact. Under this view, Congress could cre-
ate an exception to the Supreme Court’s jurisdiction for review of
matters of fact, but Congress could not eliminate the Court’s appel-
late jurisdiction for issues of law.

Alternatively, it is argued that even though Congress is given
authority to limit Supreme Court jurisdiction under the text of Article
III, this power—like all congressional powers—cannot be used in a
manner that violates the Constitution. Opponents of jurisdiction restric-
tion contend that congressional preclusion of Supreme Court review of
particular topics would violate other parts of the Constitution.17

The initial Supreme Court decision concerning congressional control
over Supreme Court jurisdiction is Ex parte McCardle.18 McCardle was
a newspaper editor in Vicksburg, Mississippi, who was arrested by fed-
eral officials for writing a series of newspaper articles that were highly crit-
ical of Reconstruction and especially of the military rule of the South
following the Civil War. McCardle filed a petition for a writ of habeas
corpus pursuant to a statute adopted in 1867 that permitted federal
courts to grant habeas corpus relief to anyone held in custody in violation
of the Constitution or laws of the United States by either a state govern-
ment or the federal government. Under the 1867 law, the Supreme Court
was empowered to hear appeals from lower federal courts in habeas cor-
pus cases. Before 1867, under the Judiciary Act of 1789, which was sup-
plemented but not replaced by the 1867 law, federal courts could hear
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habeas petitions of only those who were held in federal custody.
McCardle contended that the Military Reconstruction Act was

unconstitutional in that it provided for military trials for civilians.
He also claimed that his prosecution violated specific Bill of Rights
provisions, including the First, Fifth, and Sixth Amendments. The
United States government argued that the federal courts lacked juris-
diction to grant habeas corpus to McCardle under the 1867 Act. The
federal government read the 1867 statute, despite its language to the
contrary, as providing federal court relief only for state prisoners.
The Supreme Court rejected this contention and set the case for argu-
ment on the merits of McCardle’s claim that the Military
Reconstruction Act and his prosecution were unconstitutional.19

On March 9, 1868, the Supreme Court held oral arguments on
McCardle’s constitutional claims. Three days later, on March 12,
1868, Congress adopted a rider to an inconsequential tax bill that
repealed that part of the 1867 statute that authorized Supreme Court
appellate review of writs of habeas corpus. Members of Congress
stated that their purpose was to remove the McCardle case from the
Supreme Court’s docket and thus prevent the Court from potential-
ly invalidating Reconstruction. Representative Wilson declared that
the “amendment [repealing Supreme Court authority under the 1867
Act is] aimed at striking at a branch of the jurisdiction of the Supreme
Court . . . thereby sweeping the [McCardle] case from the docket by
taking away the jurisdiction of the Court.”20

On March 25, 1868, President Andrew Johnson vetoed the
attempted repeal of Supreme Court jurisdiction. The Congress imme-
diately overrode President Johnson’s veto on March 27, 1868.

The Supreme Court then considered whether it had jurisdiction
to hear McCardle’s constitutional claims in light of the recently adopt-
ed statute denying it authority to hear appeals under the 1867 Act
that was the basis for jurisdiction in McCardle’s petition. The Court
held that it could not decide McCardle’s case because of Congress’
authority to create exceptions and regulations to the Court’s appellate
jurisdiction.

Chief Justice Salmon P. Chase, writing for the Court, began by
noting that the “first question necessarily is that of jurisdiction,”
and that the case had to be dismissed for want of jurisdiction if the
1868 Act repealed the Court’s authority under the 1867 statute.21

Chief Justice Chase then observed that although the Court’s author-
ity stems from the Constitution, it “is conferred ‘with such excep-
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tions and under such regulations as Congress shall make.’”22 The
Court concluded that the 1868 Act was an unmistakable exception
to the Court’s appellate jurisdiction, thus mandating the dismissal of
McCardle’s appeal. The Court stated: “The provision of the Act of
1867, affirming the appellate jurisdiction of this court in cases of
habeas corpus is expressly repealed. It is hardly possible to imagine
a plainer instance of positive exception.”23 Accordingly, the Court
dismissed the case for lack of jurisdiction.

It should be noted that McCardle is easily distinguished from
contemporary attempts to prevent Supreme Court review of topics
such as abortion and school prayer. In McCardle, even after the repeal
of the 1867 Act, the Supreme Court still had authority to hear
McCardle’s claims under the 1789 Judiciary Act, which allowed fed-
eral courts to grant writs of habeas corpus to federal prisoners. In
other words, in McCardle, the Supreme Court was considering the
constitutionality of a statute that did not completely preclude Supreme
Court review, but rather eliminated only one of two bases for its
authority. The McCardle Court expressly indicated that it still had
jurisdiction in habeas corpus cases notwithstanding the repeal of the
1867 Act. The Court, at the conclusion of its opinion, declared:

Counsel seem to have supposed, if effect be given to the
repealing act in question, that the whole appellate power of
the court, in cases of habeas corpus, is denied. But this is an
error. The act of 1868 does not except from that jurisdiction
any cases but appeals from Circuit Courts under the act of
1867. It does not affect the jurisdiction which was previ-
ously exercised.24

In fact, a year after its decision in McCardle, the Supreme Court
in Ex parte Yerger held that it had authority to review habeas corpus
decisions of lower federal courts under the Judiciary Act of 1789.25

The Supreme Court’s next consideration of the constitutionality
of jurisdiction restrictions was in United States v. Klein.26 Klein, like
McCardle, arose during Reconstruction. In 1863, Congress adopted
a statute providing that individuals whose property was seized during
the Civil War could recover the property, or compensation for it,
upon proof that they had not offered aid or comfort to the enemy dur-
ing the war. The Supreme Court subsequently held that a presidential
pardon fulfilled the statutory requirement of demonstrating that an
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individual was not a supporter of the rebellion.27

In response to this decision and frequent pardons issued by the
president, Congress quickly adopted a statute providing that a pardon
was inadmissible as evidence in a claim for return of seized property.
Moreover, the statute provided that a pardon, without an express
disclaimer of guilt, was proof that the person aided the rebellion and
would deny the federal courts jurisdiction over the claims. The statute
declared that upon “proof of such pardon . . . the jurisdiction of the
court in the case shall cease, and the court shall forthwith dismiss
the suit of such claimant.”28

The Supreme Court held that the statute was unconstitutional.
While acknowledging Congress’ power to create exceptions and regu-
lations to the Court’s appellate jurisdiction, the Supreme Court said
that Congress cannot direct the results in particular cases. The Court
stated:

It seems to us that this is not an exercise of the acknowl-
edged power of Congress to make exceptions and prescribe
regulations to the appellate power. . . . What is this but to
prescribe a rule for the decision of a cause in a particular
way? . . . Can we do so without allowing one party to the
controversy to decide it in its own favor? Can we do so with-
out allowing that the legislature may prescribe rules of deci-
sion to the Judicial Department of the government in cases
pending before it? . . . We think not. . . . We must think
that Congress has inadvertently passed the limit which sep-
arates the legislative from the judicial power.29

Thus, opponents of proposals to restrict Supreme Court juris-
diction argue that Klein establishes that Congress may not restrict
Supreme Court jurisdiction in an attempt to dictate substantive out-
comes. By analogy, it would be unconstitutional for Congress to
restrict Supreme Court jurisdiction in an attempt to undermine the
Court’s protections in cases involving controversial social issues such
as abortion and school prayer.

Apart from these decisions that are more than a century old, the
Supreme Court has had very little occasion to consider congressional
efforts to restrict its jurisdiction. Recently, in Felker v. Turpin, the
Supreme Court considered a federal law that precluded Supreme Court
review of some habeas corpus petitions.30 Title I of the 1996
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Antiterrorism and Effective Death Penalty Act prohibits state prison-
ers from bringing successive habeas corpus petitions unless approval is
received from the United States Court of Appeals.31 The law preclud-
ed United States Supreme Court review, by appeal or certiorari, of
any decision by a court of appeals granting or denying authorization
for a state prisoner to file a successive habeas corpus petition.32

In Felker v. Turpin, the Supreme Court unanimously upheld the
constitutionality of this jurisdictional restriction.33 Chief Justice
William Rehnquist, writing for the Court, emphasized that the law
did not preclude all Supreme Court review of petitions from individ-
uals denied the ability to file successive ones; the law did not repeal
the Court’s authority to entertain original habeas petitions.34 The
Court explained: “But since it does not repeal our authority to enter-
tain a petition for habeas corpus, there can be no plausible argument
that the Act has deprived this Court of appellate jurisdiction in vio-
lation of Article III, section 2.”35

The authority of Congress over lower federal court jurisdiction is
no more settled by prior case law. Again, the debate in the scholarly
literature has been heated and lengthy.36

The Supreme Court in many cases has held that Congress’s dis-
cretion as to whether to create lower federal courts gives it authority
to determine lower federal court jurisdiction.37 Yet it also has been
recognized throughout American history that there are limits on
Congress in the exercise of this power. Justice Joseph Story, in Martin
v. Hunter’s Lessee,38 stated that the full judicial power must be vest-
ed in some federal court. Justice Story argued that “[t]he language of
the article throughout is manifestly designed to be mandatory upon
the legislature. . . . The judicial power of the United States shall be
vested (not may be vested). . . . If then, it is the duty of congress to
vest the judicial power of the United States, it is a duty to vest the
whole judicial power.”39 Justice Story stated, “[i]t would seem, there-
fore, to follow, that congress [is] bound to create some inferior courts,
in which to vest all that jurisdiction which, under the constitution, is
exclusively vested in the United States and of which the supreme court
cannot take original cognizance.”40

Indeed, the Supreme Court long has interpreted federal statutes
to avoid complete preclusion of federal court jurisdiction. For exam-
ple, in Johnson v. Robison, the Court refused to interpret a statute
limiting review of Veterans Administration decisions in a manner
that would have foreclosed all judicial review.41 Robison, a consci-
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entious objector who had performed alternative service, challenged a
federal statute that provided educational benefits to veterans but
excluded conscientious objectors. A federal law appeared to preclude
federal court review of Robison’s claim. The statute provided: “[T]he
decisions of the Administrator on any question of law or fact under
any law administered by the Veterans Administration providing ben-
efits for veterans . . . shall be final and conclusive and no official or
any court of the United States shall have power or jurisdiction to
review any such decision.”42

The Court observed that there would be “serious question”
about the constitutionality of this provision if it precluded all review.
The Court, however, narrowly interpreted the statute and said that it
did not apply in this case because this was not an objection to a deci-
sion made by the Veterans Administration, but instead a challenge to
a statute adopted by Congress. The Court said that the purposes for
the limit on judicial review—deference to the agency in awarding
benefits—would not be undermined by allowing jurisdiction to hear
challenges to the statute.

Similarly, in Oestereich v. Selective Service System Local Board
No. 14, the Court narrowly interpreted a provision limiting review of
Selective Service decisions.43 During the 1960s, the Selective Service
Commission retaliated against students involved in anti-Vietnam War
protests by revoking their student deferments and classifying them
as ready for induction. After the federal courts held that this was
impermissible and enjoined the Selective Service Commission,
Congress responded by adopting a statute limiting judicial review.
The act provided that “no judicial review shall be made of the clas-
sification or processing of any registrant . . . except as a defense to a
criminal prosecution . . . after the registrant has responded affirma-
tively or negatively to an order to report for induction.”44 The statute
appeared to limit challenges to its validity to two contexts: defenses
to a criminal prosecution and habeas corpus.

Oestereich was a full-time student at a theological school prepar-
ing for the ministry and was therefore entitled to a draft exemption
under federal statutes. But after he participated in an antiwar protest,
he was reclassified as I-A, ready for induction. Despite the federal
statute appearing to preclude jurisdiction, the Court held that
Oestereich could bring a suit challenging the legality of his reclassifi-
cation. The Court held that the law limiting judicial review was not
meant to apply to a clearly lawless action by a draft board. Justice
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Harlan, in a concurring opinion, stated that it “is doubtful whether a
person may be deprived of his personal liberty without the prior
opportunity to be heard by some tribunal competent fully to adjudi-
cate his claims.”45

In many other cases as well, the Court has interpreted statutes to
leave open federal jurisdiction—even in the face of language and leg-
islative intent that seems to foreclose a federal judicial forum.46 The
Court’s decisions support the view—strongly endorsed by the Task
Force—that principles of separation of powers and due process limit
Congress’s authority over lower federal court jurisdiction.

State constitutions also mandate separation of powers, leading
state courts to strike down legislative attempts to exercise judicial
power. In 1846, the Tennessee Supreme Court struck down such a
legislative action in a case in which an 1838 statute regulating the
sale of liquor was repealed and the legislature attempted to absolve
all prior offenders of the earlier statute. In a case involving a pend-
ing prosecution, the court found the statute an unconstitutional
interference with the judicial function.47 A similar result was
reached by the Pennsylvania Supreme Court in 1850 after the state
legislature attempted to grant a new trial to the losing party in a
trespass case.48

State constitutions also independently protect rights such as due
process, a right to petition government for redress of grievances, and
a right to a jury trial. In addition, thirty-eight states have constitu-
tional provisions that require a right to a remedy for injuries and vio-
lations of rights. These provisions, too, limit the scope of legislative
control over the judiciary.

PRINCIPLES LIMITING LEGISLATIVE
CONTROL OVER THE JUDICIARY

The Task Force unanimously concluded that basic constitutional prin-
ciples, as well as over two hundred years of American history, support
its conclusions as to the limits that exist on legislative control over
judicial power and jurisdiction. The Task Force believes that restric-
tions on jurisdiction become unconstitutional, as argued by Professor
Henry Hart a half century ago, when “they destroy the essential role
of the Supreme Court in the constitutional system.”49 For example, the
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Constitution’s structure would be compromised if Congress could
enact a law and immunize it from constitutional judicial review. The
Task Force also believes that due process and other constitutional
provisions limit Congress’ control over federal court jurisdiction.

The Task Force thus unanimously concluded that legislative acts
stripping courts of jurisdiction to hear particular types of cases in an
effort to control substantive judicial decisions are undesirable and
inappropriate in a democratic system with coequal branches of gov-
ernment. Likewise, legislatures may not command a particular judi-
cial interpretation of the Constitution. The Task Force also was
unanimous in its conclusion that restrictions on remedies are gener-
ally undesirable and unconstitutional when they have the effect of
leaving constitutional or other rights with inadequate redress.

The Task Force also recognized other ways in which legislatures
can undermine judicial independence. For example, although legisla-
tures have great latitude in determining the resources available to the
judiciary, legislative actions that undermine the institutional func-
tioning of the courts are undesirable and unconstitutional. The Task
Force is unanimous in its conclusion that it is undesirable for the leg-
islature to restrict funds for the judiciary in retaliation for specific
court decisions. Moreover, at some point, where restrictions on fund-
ing are so great as to disable the judiciary from performing its basic
tasks, the legislative action violates separation of powers. 

Additionally, judicial independence requires the availability of
courts to redress grievances. The Task Force thus unanimously con-
cluded that legislation that restricts access to the courts and precludes
individuals from using a judicial forum to vindicate rights is
undesirable and unconstitutional. Rights are meaningless without a
forum in which they can be vindicated. Legislatures have the duty to
ensure meaningful access to the courts, and legislative actions that
preclude this are undesirable and unconstitutional. The Task Force
believes, for example, that legislatures should ensure adequate funding
for legal services so that all in society have access to the judiciary.

For decades the debate over congressional restrictions on fed-
eral court jurisdiction has been academic, as Congress did not
adopt any of the court-stripping proposals. Since 1994, however,
Congress has enacted several important restrictions on jurisdic-
tion. Each of these raises important questions concerning judicial
independence and whether Congress has impermissibly violated
the Constitution. Although the constitutionality of many of these
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provisions is unresolved, so far the Supreme Court has upheld all
that it has considered.

For example, there have been significant restrictions on the
authority of the federal courts to hear certain immigration matters.
Both the Antiterrorism and Effective Death Penalty Act50 and the Illegal
Immigration Reform and Immigrant Responsibility Act of 199651 sig-
nificantly restrict federal court jurisdiction over certain immigration
matters.52 The Antiterrorism and Effective Death Penalty Act greatly
restricts the ability of federal courts to review deportation orders. The
Act provides: “Any final order of deportation against an alien who is
deportable by means of having committed a criminal offense [within
the listed category] shall not be subject to review by any court.”53

Additionally, the Act expressly deletes the prior provision in federal
law that permitted habeas corpus review of claims by aliens who were
held in custody pursuant to deportation orders.54 The law thus appears
to foreclose all judicial review of deportation orders.55

Congress further restricted judicial review in the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996. This
law repealed a long-standing provision that authorized judicial review
in the circuit courts of appeals and guaranteed habeas corpus upon
detention. Additionally, the act limits review of removal orders direct-
ed at aliens by declaring that “all questions of law and fact . . . arising
from any action taken or proceeding brought to remove an alien from
the United States under this title . . . shall be available only in judicial
review of a final order.”56 The act also limits court review of discre-
tionary decisions by the attorney general, stating that no court has
jurisdiction to review such rulings by the attorney general as cancel-
lation of removal,57 voluntary departure,58 or adjustment of status.59

In 1999, in Reno v. American-Arab Anti-Discrimination
Committee, the Supreme Court upheld the provisions limiting review of
deportation orders.60 The case involved a First Amendment challenge to
a deportation order by a group of individuals who claimed that they
were being deported solely for constitutionally protected speech activ-
ities. The group repeatedly had prevailed in the lower federal courts
prior to the enactment of the new law, but the government then invoked
it and claimed that it stripped the federal judiciary of discrimination to
hear the matter. The Supreme Court reversed the U.S. Court of Appeals
for the Ninth Circuit and held that the law limits judicial review to
final deportation orders and that this is permissible.

The availability of federal habeas corpus relief is another area
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in which Congress has recently restricted judicial review. The
Antiterrorism and Effective Death Penalty Act of 1996 limits federal
habeas corpus relief, especially by precluding successive habeas cor-
pus petitions without the express permission of the Court of
Appeals.61 In Felker v. Turpin, the Court upheld this provision’s
restriction on Supreme Court review of Court of Appeals decisions by
concluding that there remained some opportunity for Supreme Court
review: writs for habeas corpus filed directly in the Court.62

Yet another federal law that imposes substantial limits on feder-
al jurisdiction is the Prison Litigation Reform Act of 1995.63 Among
other things, the law provides for the termination of prospective relief
issued by federal courts in prisoner cases and limits the remedies that
federal courts can impose in prison condition cases. The Court of
Appeals for the Ninth Circuit recently held the law unconstitutional.64

Other courts, however, have upheld the law.65 This statute could well
provide the opportunity for the Supreme Court to answer a question
that long has been unresolved: When may Congress limit the author-
ity of federal courts to impose remedies in constitutional cases? 

CONCLUSION

The most important lesson to be drawn from this history is the almost
constant recognition by Congress, for over two hundred years, as to
the importance of judicial independence. Successful attempts by
Congress to restrict Supreme Court jurisdiction or to preclude all
federal jurisdiction have been almost nonexistent. Likewise, at the
state level, successful legislative efforts to control courts and under-
mine judicial independence have been rare.

The Task Force unanimously urges continued legislative self-
restraint in this regard. Judicial independence is vital in a democrat-
ic society and legislatures must refrain from actions that compromise
the ability of the courts to serve their essential functions. If and when
legislatures act improperly, it is the duty of the courts to invalidate
such actions to ensure continued judicial independence.
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